VERMONT ENVI RONVENTAL BOARD
10 V.S. A, Chapter 151

Re: Casella Waste Management, Inc.
Declaratory Ruling #244

MEMORANDUM OF DECI SI ON

~ This decision, dated September 6, 1991, pertains to a
Motion to Deny Untinely Subm ssion of Evidence by Casella
Waste Management, Inc. and a Mdtion for a Directed Verdict
filed by the Petitioner Marcia Weks, and a request for
Bostponemant of the hearing scheduled for September 11 filed
y Casella Waste Management, Inc.

Backaround

On March 11, 1991, a Petition for a Declaratory Ruling
was filed by Marcia Weeks concerning whether the recycling
center owned and operated by Casella in Rutland Center is
subject to Act 250 jurisdiction. A prehearing conference
was convened on June 26, follow ng which a prehearing
conference report and order was issued by the Acting Chair,
Ferdi nand Bongartz. This order establishes the date of
Septenber 11 for a hearing and requires the filing of final
lists of wtnesses and exhibits and prefiled testinony for
"all direct witnesses to be presented at the hearing" by
August 21 and prefiled testimony for any rebuttal wtnesses
by September 5. The order states:

4. No individual may be called as a witness in

this matter if he or she has not been identified
inawtness [ist filed in conpliance with this

order. ... |If prefiled testinony has not been
submtted by the date specified, the witness wll
not be permtted to testify.

5. The Board may waive the filing requirenents
upon a showing of good cause, unless such waiver
vvou{.d unfairly prejudice the rights of other
parties.

Casella did not file a list of wtnesses and exhibits
or prefiled testimony by August 21. On August 26 the
Petitioner filed the notion to deny untinely subm ssion of
evi dence and! the notion for -directed verdict. On Septem
ber 3, the Board received casella's Menorandum in Qpposition
to the Petitioner's notions. Casella argues, essentially,
that there was m sconmunication between M. Casella and his
attorney, and each one thought the other was handling the
subm ssion of prefiled testinmony to the Board. Casella
further argues that no prejudice would result to the
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Petitioner and it would be in the best interests of the
public if the Board were to reschedule the hearing and allow
Casella additional tinme to submt evidence.

Deci sion

~The Board has decided to deny the notion for a directed
verdict and to grant the notion to deny the untinel
submi ssion of evidence by Casella. The Board has also
ge0|g%d not to postpone the hearing scheduled for Septem
er 11.

The dates for the hearing and the prefiling of testi-
mony were established at the prehearing conference with the
concurrence of the parties. he Board's Prehearlng or der
dated July 23, 1991 clearly sets out the filing dates and
states that the filing requirenents nust be conplied wth,
unl ess good cause for nonconpliance is shown and prejudice
to the rights of the other parties would not result.

The Board believes that good cause has not been shown
for nonconpliance with the filing dates. Casella wll
therefore be required to conply wth the provision of the
order that prohibits the presentation of witnesses if

refiled testimony has not been filed by the date specified.

wever, Casella still has the right to cross-examne the
Petitioner's'witnesses. Therefore, the hearing will go
forward as schedul ed.

Wth regard to casella's argument that the rights of
the Petitioner will not be prejudiced by rescheduling the
hearing, the Board notes that the next available hearing
date is not until January, 1992, and that Casella is
continuing to operate the recyling facility during the
pendency of this proceeding. It is both in the public
Interest and in the interest of the Petitioner to have the
question of whether an Act 250 permt is required for this
facility resolved wthout further delay.

O der

1. The Petitioner's Mtion to Deny Untinmely
Submi ssi on of Evidence by Casella is granted.

o2 The Petitioner's Mtion for aDirected Verdict is
deni ed.
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. 3. casella's request for rescheduling of the hearing
I's denied.

1991 Dated at Montpelier, Vernont this 6th day of September,

ENVI RONVENTAL  BOARD

Neplaus keplan for™

, Ferdinand Bongartz, Acting Chalr
/ Li xi  Fortna

Arthur G bb

Sanuel Ll oyd

WIliam Martinez

Steve E. Wight
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